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Malpractice Issues in Radiology

The Missed Breast Cancer: Perceptions and Realities

he Cases
I In Illinois, a medical malprac-

tice lawsuit alleging that the di-
agnosis of breast cancer in a 52-year-old
woman was delayed for | year because the
carcinoma was missed on mammography
was settled for $900,000.

In Texas, a medical malpractice lawsuit al-
leging that the diagnosis of breast cancer in a
43-year-old woman was delayed for 7 months
because the carcinoma was missed on mam-
mography was resolved at trial, with a jury
awarding $1.25 million to the woman’s family.

In Hawaii, a medical malpractice lawsuit
alleging that the diagnosis of breast cancer in
a 57-year-old woman was delayed for 17
months because the carcinoma was missed on
mammography was resolved at trial, with a
jury awarding $1.32 million to the plaintiff.

In Tennessee, a medical malpractice law-
suit alleging that the diagnosis of breast can-
cer in a 36-year-old woman was delayed for
10 months because the carcinoma was missed
on mammography was resolved at trial, with a
jury awarding $1.7 million to the plaintiff.

In South Carolina, a medical malpractice
lawsuit alleging that the diagnosis of breast
cancer in a 55-year-old woman was delayed
for 2 years, in part because the carcinoma
was missed on mammography, was resolved
at trial, with a jury awarding $1.8 million to
the plaintiff.

In Massachusetts, a medical malpractice
lawsuit alleging that the diagnosis of breast
cancer in a 45-year-old woman was delayed
for 15 months, in part because the carcinoma
was missed on mammography, was settled
for $1.9 million.

In Califomnia, a medical malpractice lawsuit
alleging that the diagnosis of breast cancer in a
38-year-old woman was delayed for 2.5 years,
in part because the carcinoma was missed on
mammography, was settled for $2 million.

In Delaware, a medical malpractice lawsuit
alleging that the diagnosis of breast cancer in a
64-year-old woman was delayed for 21 months,
in part because the carcinoma was missed on
mammography, was resolved at trial, with a jury
awarding $2 million to the plaintiff.

In New York, a medical malpractice lawsuit
alleging that the diagnosis of breast cancer in a
37-year-old woman was delayed for 7 months
because the carcinoma was missed on mam-
mography was resolved at trial, with a jury
awarding $2.5 million to the plaintiff.

In Arizona, a medical malpractice lawsuit al-
leging that the diagnosis of breast cancer in a
47-year-old woman was delayed for 13 months
because the carcinoma was missed on mam-
mography was settled for $3 million.

In Kentucky, a medical malpractice lawsuit
alleging that the diagnosis of breast cancer in
a 33-year-old woman was delayed for 4
months because the carcinoma was missed on
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mammography was resolved at trial. with a
jury awarding $3.1 million to the plaintiff.

In Florida, two medical malpractice law-
suits, one alleging that the diagnosis of breast
cancer in a 33-year-old woman was delayed for
4 months, the other that the diagnosis of breast
cancer in a 56-year-old woman was delayed for
6 months, both because the carcinomas were
missed on mammography, were resolved at
trial, with juries awarding $3.1 million and
$3.35 million to the respective plaintiffs.

Medical-Legal Issues

These summarized cases constitute but a
small sampling of the multitude of medical
malpractice lawsuits filed in the United States
that share the common denominator of claim-
ing that a radiologist committed malpractice
by failing to diagnose breast carcinoma on
mammography, thereby resulting in the pay-
ment of substantial monies, through either a
jury verdict or a pretnal settlement, to the
woman or her family. These cases illustrate in
personal terms the otherwise dry statistical
data compiled by professional liability insur-
ance companies that disclose that the number
of medical malpractice lawsuits alleging in-
jury due to missing or delaying the diagnosis
of breast cancer has increased so rapidly that
such lawsuits have now reached epidemic
proportions. Radiologists have become the
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specialists most frequently sued in malprac-
tice lawsuits involving breast cancer; likewise,
mammography has become the most preva-
lent procedure involved in medical malprac-
tice lawsuits filed against radiologists [1].
Indeed, the allegation that an error in the diag-
nosis of breast cancer has occurred is now the
most prevalent condition precipitating medi-
cal malpractice lawsuits against all physicians
[2]. Furthermore, as can be seen in the cited
cases, monetary awards in the multimillion
dollar range made to women in whom the di-
agnosis of breast cancer has been delayed have
now become commonplace. This article will
explore some of the reasons behind this sharp
surge in breast cancer malpractice litigation.

Perceptions and Realities

In a previous article in this series [3], I dis-
cussed perceptual issues in the context of radi-
ologists failing to see on a radiograph an
abnormality that later is plainly evident. Here,
however, I shall discuss perceptual issues
from a different perspective—from the failure
of the lay public to see certain medical reali-
ties about the diagnosis and prognosis of
breast cancer that to the scientific community
are plainly evident.

At the end of Damages [4], a book that de-
scribes in fine detail and with great poignancy
the natural history of a medical malpractice
lawsuit, author Barry Werth observes that al-
most all malpractice cases are decided “not on
the basis of fact but on the perception of what
a jury is likely to think is fact™ (italics are
mine). Perhaps nowhere else in the medical
field today does perception—or mispercep-
tion—play as great a role as it does in breast
cancer litigation. The public’s perceptions—
or misperceptions—related to breast cancer
fall into three categories: the perception that
women are at extraordinarily high risk of de-
veloping and dying from breast cancer, the
perception that mammography is 100% accu-
rate in detecting breast cancer, and the percep-
tion that the capability of mammography to
diagnose breast cancer in early stages guaran-
tees a cure. Let us take a closer look at these
perceptions—or misperceptions— by exam-
ining the bases for them and then attempt to
determine to what extent the perceptions—or
misperceptions—reflect reality.

The Perception of High Risk of Developing and Dying
from Breast Cancer

In 1995, researchers at Dartmouth Medical
School published the results of a survey re-
garding women’s perceptions of breast cancer
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[S]. The survey found that women overesti-
mated their probability of dying of breast can-
cer by more than 20-fold and the value of
screening mammography in reducing that risk
by 100-fold. The researchers attributed these
misperceptions to widespread efforts to pro-
mote screening mammography. The research-
ers acknowledged that these efforts have been
successful in encouraging more and more
women to undergo mammography, but at the
same time the researchers expressed concern
that this has been accomplished at the cost of
creating unnecessary public anxiety through
manipulation of data.

One of the more obvious examples of ma-
nipulation of data is the familiar “one in eight”
statistic, which refers to the cumulative life-
time risk of developing breast cancer for
women who live past the age of 85 years. Ac-
cording to a senior fellow at the Hudson Insti-
tute in Washington, DC, the American Cancer
Society “concocted” this figure and it “quickly
became a staple of any story on breast cancer
and of government advice” [6]. As pointed out
in a recent article in the New England Journal
of Medicine (7], it is true that breast cancer is
the most common cancer among North Ameri-
can women, and the incidence of breast cancer
has been steadily rising; however, the risk of
breast cancer occurring in a woman in any de-
cade of her life never approaches one in eight.
A woman entering her 30s has a 1-in-250
chance of developing breast cancer in the next
10 years, and a woman entering her 40s has a
1-in-77 chance of developing the disease in the
following decade. Although breast cancer is
more common in older women, the risk of
breast cancer developing in any decade of life
never exceeds 1 in 34. As far as mortality rates
are concerned, the cause of death among
women at any age is always more likely to be
something other than breast cancer, and in fact,
the proportion of deaths due to breast cancer
never exceeds 20%. Furthermore, most
women in whom breast cancer is diagnosed do
not die of the disease, a fact that statistics that
focus merely on the incidence of breast cancer
do not convey [7].

A recent article in the New York Times high-
lights the controversy surrounding the one-in-
eight statistic [8]. The article points out that
when women are asked to identify the greatest
threat to their health, most name breast can-
cer—an obvious misperception. One re-
searcher quoted in the article attributes this
incorrect perception to “well-meaning public
health campaigns” that have made women’s
fears “‘even worse than they should be.” Other
cancer specialists quoted in the article label the

one-in-eight figure “‘one of the most alarming
statistics ever promoted by the National Cancer
Institute and the American Cancer Society,”
and express concemn that the publicity sur-
rounding this statistic causes “anxiety” and
“panic.” Elsewhere, other researchers refer to
women’s misperceptions concerning breast
cancer as a “fear frenzy” and blame the misper-
ceptions on media sensationalism and “awe-
somely successful efforts™ to get more research
money for the disease [6].

The Perception of Perfection

The basis for the second misperception held
by the public—that radiologists achieve 100%
perfection and accuracy in their interpretation
of mammography—is not difficult to identify.
American newspapers and magazines regularly
publish advertisements that extol the virtues of
screening mammography and have been doing
so for years. The advertisements, usually pre-
pared by the American Cancer Society and
printed as a public service for the purpose of
encouraging women to undergo mammogra-
phy, are extraordinarily generous in their as-
sessment of the accuracy of mammography.
For example, one ad in its left upper comer
shows a small dot measuring 1 mm in diameter.
Referring to the dot, the ad declares, “You've
just missed the first sign of breast cancer if you
didn’t see that small dot....Even though you
may have missed the first sign of breast cancer,
a mammogram won’t” A similar advertise-
ment in a local magazine placed by a hospital
in Atlanta (paid advertisement, Saint Joseph’s
Hospital of Atlanta, Atlanta, GA) (Fig. 1)
shows a dot that is 2 mm in diameter alongside
a message that states, in part:

We’re making a big deal out of some-
thing this small... Detecting breast can-
cer in its earliest stages can make a big
difference. And chances are it’s time for
you to get a mammogram....[We have]
radiologists specially trained in mam-
mography.

There is little doubt that these advertise-
ments have succeeded in convincing many
women who otherwise would not have done
so to undergo screening mammography.
There is also little doubt, however, that by im-
plying that mammography is 100% accurate,
these advertisements have at the same time
succeeded in creating among the public the
perception that mammography is perfect. Is
the public perception of perfection realistic?
Scientific literature suggests that the answer is
no, for numerous studies indicate that the
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level of accuracy achieved in mammography
is considerably less than perfect.

Published articles that document the accu-
racy of mammography in revealing breast car-
cinoma generally fall into two groups: those
articles that specifically deal with radiologists’
missing lesions on mammograms that are ap-
parent on retrospective review (errors), and
those articles that document the numbers and
types of breast cancers that are simply not seen
on mammography, even in retrospect (false-
negatives). The distinction between the two is
not always clearly delineated. A Canadian na-
tional breast screening study [9] revealed that
interpreters of screening mammograms missed
17% of breast cancers and 35% of interval
cancers that occurred within 1 year of screen-
ing. A study published in 1992 by Bird et al.
[10] revealed that 24% of cancers are missed
on mammography. A 1993 study by Harvey et
al. [11] at the University of Arizona disclosed
that, for women who develop cancer, 75% of
mammograms initially interpreted as having
normal findings are in retrospect found to
show cancer by at least one of three radiolo-
gist-reviewers. A study published in 1994 by
researchers at Yale University [12] revealed a
miss rate for breast carcinomas on mammog-
raphy ranging from 15% to 63%.

Subsequent articles commenting on the
Yale study listed reasons for the lack of accu-
racy. These included differences in visual per-
ception (I just didn’t see it”"), differences in
diagnostic criteria (one interpreting radiologist
saying, “Any calcification may be malignant™;
another saying, “If punctate, calcifications may
be benign™), and varying thresholds of concern
(one interpreting radiologist saying, “I recom-
mend biopsy whenever my suspicion of cancer
is 2%"; another saying, “My threshold of con-
cem is 6%”) [13]. Referring to the same Yale
study in a New York Times article [14], Daniel
B. Kopans pointed out that “mammography is
not an accurate diagnostic test because there is
considerable overlap in the appearances of be-
nign and malignant lesions on mammograms,”
and he emphasized that “‘even the most expert
doctor will occasionally overlook an important
abnormality” on a mammogram.

A 1996 study of a large group of patients
revealed a 40% disparity among American ra-
diologists regarding the rate with which they
recommend biopsy on the basis of mammog-
raphy of women in whom cancer was later
proven. The study concluded that there is in-
deed a “wide variability in the accuracy of
mammogram interpretation within the popu-
lation of U. S. radiologists™ [15]. A similar re-
view by researchers at the University of
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California, San Francisco, found differing
sensitivities for screening mammography that
depended on the age of patients: 70% for
women 30-39 years old, 87% for women 40—
49 years old, and more than 90% for all
women older than 50 years [16]. An Austra-
lian study described an overall miss rate of
25% [17]. An article recently published in the
American College of Radiology Bulletin reit-
erated that 30-70% of breast cancers detected
at follow-up mammography are visible in ret-
rospect on initial mammograms that had been
interpreted as having normal findings [18]. A
meta-analysis of published literature also
found that from 5% to 17% of breast cancers
are missed on mammography, and emphasized
that much vanability exists in mammographic
interpretation by American radiologists [19].
The analysis concluded that diagnostic accu-
racy of mammography has not changed sub-
stantially over time. This conclusion was
echoed by researchers at the University of
California, San Francisco, who also found that
25% of cancers were missed on mammogra-
phy [20]. In his recently published book, Ko-
pans [21] also reports that 5-15% of palpable
breast cancers are not revealed on mammo-
grams, and when carcinomas that reach clinical
detectability within 1 year of mammography
are included, the number increases by 20%.
This kind of miss rate, concludes Kopans, is “a
reality that must be acknowledged.”

The Perception that Early Detection by
Mammography Will Cure Breast Cancer

An advertisement (paid advertisement,
American Cancer Society, Atlanta, GA) that
has appeared frequently in medical journals
and magazines states:

If all women over S0 had regular
mammograms, their death rate from
breast cancer would drop by a
third....No matter what your specialty,
the American Cancer Society needs
you to recommend an annual mammo-
gram for every woman over 50 —it is
her only true protection.

Is this advertisement accurate? Is the state-
ment that mammography reduces breast can-
cer deaths by one third based on reality, or is it
a misperception? The answers to these ques-
tions are far from clear.

A review of data to determine the efficacy
of breast cancer screening that was published
in 1989 did indeed corroborate a 30% reduc-
tion in breast cancer mortality over a 10-year
period after screening mammography was be-

gun [22]. A report of a Canadian national
breast screening study published in 1990
reached similar conclusions and then added
that when detection of breast cancer is de-
layed, *“concern arises that the benefits of
screening will suffer and there will be an in-
creased likelihood of death from breast can-
cer” [9]. Of more recent note, Feig [23, 24] at
least twice has confirmed that screening mam-
mography has led to a “statistically signifi-
cant” reduction in breast cancer mortality of
29-45% for women 40-49 years old and of
34% for women more than 50 years old.

Other researchers, however, have reached
different conclusions, and thus a controversy
has been created. Sox [25] reviewed a meta-
analysis of 13 randomized clinical trials con-
ducted on women 50-74 years old and agreed
that, in this age group, mammography reduces
the risk of dying of breast cancer by 26%.
However, Sox concluded that it is “not possi-
ble to claim that screening premenopausal
women alters mortality from breast cancer.”
Chu et al. [26] also voiced skepticism about
the efficacy of mammography in reducing
breast cancer deaths. These researchers stated
that the recent drop in breast cancer mortality
has been too rapid to be explained only by the
increased use of mammography, and sug-
gested that the apparent decrease in mortality
is the result of both improved therapy and bet-
ter early detection methods. Harris et al. [27]
also acknowledged that screening mammogra-
phy appears to reduce the overall mortality
from breast cancer by approximately 25%, and
that in patients who are 50-70 years old, reduc-
tion in breast cancer mortality may approach
30-40%. However, these same researchers ad-
monished that the ability to detect cancers at a
very early stage does not ensure that mortality
will be reduced. Harris et al. further empha-
sized that “there is no firm evidence that
screening either reduces or increases mortality
from breast cancer in women between the ages
of 40 and 49.”

One researcher stated at a 1997 meeting of
the National Institutes of Health that mammog-
raphy fails to markedly prolong the lives of
women in their 40s and *‘offers only limited ben-
efit to older women because the medical progno-
sis for most cancers that it finds is not altered by
early detection” [28]. Another researcher re-
ported that mammography ‘“has not slashed
breast cancer death rates for women in their
40s....There is a tiny benefit, if any, for
women over 50—only a small proportion of
those who have regular mammograms live
longer as a result”” Concluded another re-
searcher at the same meeting, “Better and bet-
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ter mammograms cannot magically turn the
breast cancer statistics around” [28].

Adding to the controversy, Black and
Welch [29], writing in the New England Jour-
nal of Medicine, have raised serious questions
about the efficacy of mammography in reduc-
ing deaths from breast cancer in women of
any age. These researchers argue that mam-
mography has lowered the detection threshold
for breast cancer, a phenomenon that can ex-
plain the increase in carcinomas found. The
lower detection threshold has led to an in-
crease in the number of carcinomas in situ, an
entity that may never be life-threatening to
many women. These researchers point to
studies that show that small foci of breast can-
cer are found at autopsy in 39% of women be-
tween 40 and 50 years old who died of other
causes. Most of these cancers never become
clinically apparent, much less fatal. These re-
searchers proceed to point out the difficulty in
evaluating the validity of mortality data. Sta-
tistics regarding mortality are distorted by
lead-time bias (pushing back the date of first
diagnosis, thereby increasing the interval be-
tween diagnosis and death, resulting in appar-
ent lengthening of survival), length bias (the
more aggressive fast-growing tumors tend not
to be diagnosed mammographically; thus, the
tumors that are discovered by mammograms
are often less dangerous), and selection bias
(women who participate in medical research
are often not the general population—they
may be more affluent, more worried about
their health, and thus not reflective of the pop-
ulation at large). These three biases, added to
the fact that the total number of carcinomas
detected by mammography now includes an
increasing percentage of cases of ductal carci-
noma in situ—a tumor that has an extremely
good prognosis, for which there is no consen-
sus regarding treatment [30], and that in many
cases may never become invasive [31]}—along
with certain carcinomas that otherwise woyld
have remained silent throughout the woman’s
life, can create what Black and Welch call the
“spurious effect—a conversion of an apparent
effect into an active effect of zero or negative.”

In a provocative article in The Atlantic
Monthly, Plotkin [32] echoed these senti-
ments and added that many or most in situ
cancers never grow big enough to be de-
tected by palpation, let alone to pose a
threat to life. Plotkin, too, believes that
the efficacy of mammography in decreas-
ing mortality from breast cancer can be
more apparent than real. Mammography
reveals smaller tumors, many of which
are slow-growing and might otherwise
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never be discovered, concluded Plotkin.
Detecting such tumors will thus manufac-
ture an apparent excess of “cures.”

Adding even more fuel to the controversy
regarding the efficacy of mammography, a
study of breast cancer among Swedish women
50-70 years old who underwent mammogra-
phy, as reported by the Wall Street Journal in
February 1999 [33], determined that wide-
spread screening by mammography

...hasn’t significantly reduced breast
cancer mortality in Sweden....Those
results sharply contrast forecasts that
mammography screening would de-
crease breast-cancer mortality in Swe-
den by at least 28%.

The very premise that early diagnosis by
any technique reduces breast cancer mortality
remains clouded by uncertainty. A recent study
does indeed lend credence to the theory that
women are more likely to survive breast can-
cer when detected early (Michaelson JS et al,,
presented at the Radiological Society of North
America meeting, November 1998). Long-
term survival exceeds 95% in women whose
breast cancer is found before it metastasizes,
report the researchers. On the other hand, ac-
cording to a recent New York Times article, the
question of whether early diagnosis reduces
mortality from breast cancer “remains one of
the most disputed issues in preventive medi-
cine” and, despite being “so intuitively obvi-
ous,” remains “so remarkably resistant to
scientific validation” [34]. This article also
pointed out that finding breast tumors a few
months earlier “may make very little differ-
ence in their response to treatment,” and

If tumors are aggressive enough to
spread out of the breast, markedly
reducing chances of survival, they are
likely to have done so already....In
fact, early detection of these tumors
may only increase the length of time
a woman has to live with a diagnosis
of cancer without actually changing
her prognosis.

The director of health policy studies at Dart-
mouth College’s Center for Evaluative Clini-
cal Sciences agrees, and, in refemring to the
public’s “incredible fear of cancer” and its be-
lief that “early cancer detection will save your
life,” concludes that those “assumptions are
not always true” [31].

In The Lancer, Skrabanek [35] has asserted
that claims of “cure” in studies with a short

follow-up time— less than 3040 years—are
unjustified. Skrabanek went on to say that
early detection does not guarantee cure, al-
though it does lead to longer survival times
because of lead-time bias, and that this is of-
ten confused with better prognosis or lower
mortality. He also wrote that screening pro-
grams, with the accompanying “‘propaganda”
from cancer societies and media, heighten the
level of “cancer phobia,” with little to show in
return. Adherence to these myths and avoid-
ance of reality “undermines the credibility of
the medical profession with the public,” con-
cluded Skrabanek.

Defending Malpractice Lawsuits

After reviewing the medical records of pa-
tients who filed medical malpractice lawsuits
over a l4-year period in New York State,
Brennan et al. [36] found that the question of
whether a physician has been negligent bears
little relation to the outcome of the claims.
The severity of the patient’s injury, not the
physician’s negligence, is predictive of pay-
ment to the patient. “If the permanence of a
disability, not the fact of negligence, is the
reason for compensation,” concluded these re-
searchers, “the determination of negligence
may be an expensive sideshow.” If medical
malpractice litigation is indeed a sideshow, as
Brennan et al. suggest, then breast cancer
cases have taken center stage position.

An analysis by Zylstra et al. [37] of breast
cancer malpractice lawsuits found that the
major difficulty in defending physicians suc-
cessfully against allegations of failure to diag-
nose breast cancer in a timely manner is the
public’s perception of the seriousness of the
adverse consequences that arise from even a
short delay in diagnosis. The American Can-
cer Society and other agencies tell the public
that earlier detection increases the likelihood
of a complete cure, wrote these researchers,
but “medical evidence does not support this
premise.” These researchers reasoned that any
alleged delay associated with a noncurative
outcome leads to a disillusioned patient and a
physician’s being sued, and a good likelihood
that the physician will be held liable. Al-
though the premise that early detection im-
proves breast cancer outcome remains
controversial from a scientific perspective, a
delay in either detection or treatment will
likely be viewed as inappropriate by the pa-
tient and the legal system, speculated Zylstra
et al. This “loss of chance” permits compensa-
tion to the plaintiff if, in the court’s opinion,
the physician’s negligence reduces the pa-
tient’s life expectancy.
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The news media also contribute to the formu-
lation of many public misperceptions regarding
breast cancer. As ABC News medical reporter
Timothy Johnson pointed out recently in the
New England Journal of Medicine [38],
whereas science traditionally emphasized col-
lective data over individual anecdotes and get-
ting it right over getting it first, medical
scientists today often feel pressured to release
prematurely to the public early clinical research.
And whereas journalists traditionally used mul-
tiple sources to confirm new information and
obtained opposing viewpoints to balance any
story, journalists are now “all too willing to let
doctors and scientists of the revered medical es-
tablishment state their hypotheses unopposed
whenever and however they wished.” A national
poll of 2300 adults disclosed that 75% of those
surveyed said they pay either a “moderate
amount” or a “great deal” of aftention to medi-
cal and health news reported by the media,
stated Johnson. The primary sources of health
news listed by respondents were television
(40%), doctors (36%), magazines or journals
(35%), and newspapers (16%).

In an environment in which the public holds
the widespread perception that we are in the
midst of an epidemic of breast cancer that has
a high likelihood of being fatal, that accuracy
of mammography is 100% perfect, and that
early diagnosis is the only and best key to sur-
vival, we can easily understand why it is so
difficult to successfully defend before a jury
any radiologist accused of delaying the diag-
nosis of breast cancer by having missed a le-
sion on mammography. Another national poll
released in October 1998 indicated that 75% of
Americans eligible to serve on a jury say that
they would act on their own beliefs, regardless
of legal instructions from a judge [39].

How juries can be influenced by public per-
ceptions and attitudes is illustrated by a per-
sonal injury case in Chicago that was highly
publicized in the local television and print
news media. A young woman, an accom-
plished violinist, sustained severe injuries, in-
cluding amputation of one leg, as a result of
an accident that occurred while she was exit-
ing a commuter train. Even before the trial
ended, a newspaper columnist wrote that al-
though the injury was not “‘an obvious case of
negligence,” nonetheless the columnist would
be “stunned” if the jury failed to rule in favor
of the woman. Wrote the columnist {40]:

The defendant attomeys are faced
with the enormous task of convincing
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twelve human beings that the brave,
sweet, emotional, gifted and perma-
nently disabled young woman in front
of them should not receive any financial
compensation for what she has endured
and will have to endure for the rest of
her life....Jurors are supposed to con-
sider only the facts and put their emo-
tions aside....You can do that, but you
better also hope the jurors are robots.

Several days later, the jury awarded the
woman $29.6 million. Clearly, sympathy for
the injured woman played a major role in the
jury’s action. It is no stretch of our imagina-
tion to accept the likelihood that a jury could
display the same degree of sympathy for a
woman who has undergone mastectomy or
whose chance for survival from breast cancer
has been diminished because of an alleged
mammographic misinterpretation.  Senti-
ments such as those expressed by the colum-
nist and apparently shared by the Chicago
jury may well lead jurors in courtrooms
around the United States to finding radiolo-
gists liable for misinterpreting mammograms,
thus awarding monetary compensation to
women in whom the diagnosis of breast can-
cer was thereby delayed.

The degree to which public perceptions in-
fluence the outcome of a malpractice lawsuit
involving breast cancer is exemplified by a
case in Chicago in which a radiologist was ac-
cused of missing a carcinoma on a mammo-
gram, causing a 14-month delay in diagnosis.
Once the tumor had been found, excisional bi-
opsy was performed and lymph nodes were
negative for tumor. It was now 4 years after
the initial mammography, and the woman was
free of detectable disease. Three weeks before
the trial was scheduled to begin, the defense
attorney wrote a letter to the radiologist’s in-
surance company, stating:

Even though our consulting oncolo-
gist in this case is prepared to testify
that the 14-month delay in diagnosis
had no effect whatsoever in either the
treatment or prognosis of the patient, I
recommend that the case be settled
because given the public perception
that a woman can be cured of breast
cancer only through early detection by
screening mammography, I believe it
will be very hard to convince a jury to
rule in favor of the radiologist.

The case was settled for $350,000.

Summary and Risk Management

No doubt the public, and to a large degree a
sizable portion of the medical community,
harbor perceptions that the incidence of breast
cancer has reached epidemic proportions, that
mammography is 100% accurate, and that
screening mammography markedly reduces
mortality from breast cancer. To be sure, con-
siderable scientific data support these percep-
tions. It is not my purpose in this article to
contradict these impressions or to advocate an
opposing view, but I have presented data
culled from the scientific literature that call
into question the validity of these perceptions.
1 would not hazard a guess as to which set of
data is more correct, but I do believe that a le-
gitimate controversy surrounding these per-
ceptions exists. The radiology community is
virtually unanimous in its recognition that the
accuracy of mammography is considerably
less than 100% and, in fact, radiologists ac-
knowledge that review of mammograms inter-
preted initially as normal in women who later
develop breast cancer discloses that many of
the cancers can be seen retrospectively. Breast
cancer is a common and a deadly disease, but
much of the radiology community realizes
that its prevalence is nowhere near the one in
eight figure that the American Cancer Society
and associated organizations lead us to be-
lieve. Furthermore, although the bulk of the
radiology community readily accepts the
premise that early diagnosis of breast cancer
by screening mammography reduces the mor-
tality rate of the disease, nonetheless, a “re-
spectable minority” remains unconvinced.

I have made a point in this article to differ-
entiate between perceptions and realities with
regard to breast cancer, but from a practical
perspective, the distinction is murky. An ad-
age well known in the marketing field states
that “perception is reality.” The patriarch of a
prominent American political family is said
to have advised his sons, “What is important
is not what you are, but rather, what people
think you are.” In the courtrooms of America,
what ultimately determines the outcome of
malpractice litigation is what the public, in
the form of a jury, believes to be true, not nec-
essarily what is true. In pretrial settlement dis-
cussions among plaintiff attorneys, defense
attorneys, and claims managers for profes-
sional liability companies, what determines the
final resolution of lawsuits is what the parties
think—that is, perceive—a jury will decide.

It is exactly because perceptions and reali-
ties blend that the number of medical mal-
practice lawsuits alleging a delay in the
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diagnosis of breast cancer due to a radiolo-
gist’s misinterpretation of mammograms is in-
creasing, as are indemnifications paid in these
lawsuits. What, if anything, can be done to
stem this rising tide of breast cancer litiga-
tion? Perhaps no more than little of a substan-
tial nature, but, nonetheless, the pointers that
follow can assist in the effort.

* Radiologists who interpret mammograms
should constantly strive to increase their exper-
tise. Linver et al. [4]1] have shown that atten-
dance at continuing medical education seminars
on breast cancer and other educational endeav-
ors related to mammography increase the accu-
racy of mammographic interpretations, as does
comparing current mammograms with previous
ones [42, 43]. In many radiology facilities,
mammograms are interpreted by radiologists
who spend either all or most of their time inter-
preting mammography. Although such dedica-
tion is not the standard of care, nonetheless,
intuitively it would appear that such a practice
would result in improved accuracy of mammo-
graphic interpretation (44].

* Every effort should be made to optimize
mammographic examinations technically. Ra-
diology facilities and personnel, including
technologists and radiologists, should adhere
to all rules promulgated by the Mammography
Quality Standards Act and Standards issued by
the American College of Radiology [45] rela-
tive to the performance of mammography.

« If it is true that the American Cancer Soci-
ety and other similar organizations have over-
emphasized the incidence of breast cancer and
have created unfounded fear of the disease in
the minds of the public, as some believe, per-
haps efforts should be made to convince these
organizations to modify their public positions
and advertising campaigns to present a more
realistic portrayal of breast cancer risks.

* Radiology organizations such as the Ameri-
can College of Radiology and the American
Roentgen Ray Society might consider the possi-
bility of undertaking efforts that would educate
the public about the actual rates of sensitivity
and accuracy of mammography and about the
reality that early diagnosis of breast cancer does
not necessarily guarantee a cure.

» Radiologists who find themselves defen-
dants in malpractice lawsuits alleging the miss-
ing of breast cancer should acquaint their
defense attomeys with scientific literature that
objectively discusses the accuracy of mam-
mography and the relationship between early
detection on mammography and breast cancer
prognosis in hopes of achieving a settlement
among the parties or a verdict from the jury fa-
vorable to the defendant radiologist. However,
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whether acquaintance with the literature will be
effective in altering the outcome of most medi-
cal malpractice litigation involving a delay in
breast cancer diagnosis, remains problematic.
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